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Mr. Willi.. F. Ca~on

8ec"~ary
red.ral oo..unica~ion. oo..i••ion
Wa.hin~on, D.C. 20554 /

R.s _ Dock.~ 110.~
Chann.l 280A
W••~.r.ill., Ohio

Dear Mr. Ca~on:

kclo.ad for filing on b.half of OIaio Radio A••ocia~•• , Inc. .r. .n
original and .l•••n (11) copi•• of i~. "Suppl•••n~ ~o S.cond No~ion ~o Bnlarg.
~h. I ••u•• Ag.in.~ WII."

Pl•••• con~ac~ ~h. und.r.ign.d in our Wa.hin9~on, D.C. offic•.

McRAIR & SANFORD, P.A.

B:CAmR.135

No. of CoDies rec1d--1JM\
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RECEIVED

IAPR2 11994

••

Before the
P'BDBRAL COMMUIfICA'rIONS COMMISSION

Washington, D.C. 20554

In Ire Applications of:

DAVID A. RINGER

Applications for Construction
Perait for a New FN Station,
Channel 280A, Westerville,
Ohio

~, The Review Board

)
)
)
)
)
)
)
)
)
)

MM Docket

File Nos.

No.~
BPH-911230MA

through

BPH-911231MB

SlJPPLDIBR'J: W UCCIIJ) MOTION W
BllLAJtGE THE ISSUES AGAINST WII

Respectfully submitted,

MCNAIR & SANFORD, P.A.

By 1__-.,..-------------
stephen T. Yelverton
Attorneys for Ohio Radio

Associates, Inc.
1155 15th street, N.W., Suite 400
Washington, D.C. 20005
Telephone: (202) 659-3900

April 21, 1994

B:CATON.135



SUPPLPBJrJ: :ro SICOIJD MO'UOIf :ro PLAltGl ISSUBS AGAINS~ WII

Ohio Radio Associ.~.s, Inc. ("ORA"), by i~s a~~orn.ys, pursuan~ ~o S.c~ion

1.229 (b)(1) of ~h. Co.-ission'. Rul.s, h.r.by submi~s ~his suppl.m.n~ to mo~ion

~o .nlarg. the issu.s ag.inst Wilburn Indus~ri.s, Inc. ("WII"). On May 25, 1993,

ORA fil.d a motion ~o .nlarg. ~h. issu.s agains~ WII. Tha~ mo~ion rais.d a ~ow.r

si~. availabili~y issu.. Al~hough ~h. motion was d.ni.d by ~h. Administra~iv.

Law Judg. in M..orandua Opinion and Ord.r, FCC 93M-394, rel.ased June 24, 1993,

ORA ~i••ly fil.d .xc.p~ions on n.c.mb.r 20, 1993. S•• , ORA exc.ptions, paras.

82-84. Accordingly, ~his aa~~.r is now prop.rly befor. ~he Review Board.

This suppl...n~ is bas.d upon informa~ion .ubmit~ed by WII in a pe~i~ion

for l.av. to amend concerning ~he sta~us of i~s ~ower si~e, filed on April 13,

1994. Thus, the supplemen~ is ~imely filed wi~hin fifteen (15) days of ~he

discov.ry of n.w informa~ion.

ORA r.qu.sts leave ~o file ~his suppl.men~. Al~hough ~he COmmission has

s~ay.d or frozen ~h. in~.gra~ion asp.c~ of co.parative hearings, ~he basic

qualifying or non-in~.gra~ion asp.cts app.ar ~o remain unaffected. See, FCC

Public Notice, FCC 94-41, released February 25, 1994. S.caus. the informa~ion

con~ain.d in WII's April 13, 1994, submission raises a tower si~e qu.lifica~ions

issue, ~he filing of this supplemen~ is appropriate. In suppor~ of i~s

suppl.men~ ~o ~he mo~ion to enlarge ~he issues, ORA submits ~he following

co_.n~s.

WII pr.viously disclosed ~h.~ i~ had r.ceived a purport.d ~ower si~e

.gr••••n~ in n.cember 1991 fro. Mid-Ohio Co..unica~ions, Inc. Th. Dec.mb.r 1991

l.~t.r sta~.s in p.rtin.nt part that Mid-Ohio is "willing to negotiate" and has

an "intent ~o nego~ia~." wi~h WII as ~o use of i~s ~ransmi~~er ~ower and

facili~ies. Moreover, "mu~ually accep~able terms" would be nego~iated in the

fu~ure. Wi~hin six~y (60) days of the date of the letter, WII was required to

aake a sa~isfac~ory sbowing ~o Mid-Ohio of its financial qualifications to enter

in~o le.s. arrange.ents for ~he ~ower .nd facili~ies.

In i~s April 13, 1994, sub.ission, WII disclosed a copy of a le~~.r fro.

Mid-Ohio, da~.d March 2, 1994. Therein, Mid-Ohio confirmed that its D.cemb.r



1991 letter was only a "willingne•• to negotiate" as to the "possible" lea.e of

the tower site.

Under long-establish.d CO_ission policy, WII did not have "reasonable

a ••urance" of Mid-Ohio'. tower site. National Co_unications Indu.tries, 6 FCC

Red 1978, 1979, para. 10 (R.v. Bd. 1991), aff'd, 7 FCC Red 1703, para. 2 (1992);

Progres.ive co.aunication•• Inc., 3 FCC Red 5758, 5759, para. 9 (Rev. Bd. 1988),

"rea.onable as.urance" of the availability of a tower .ite require. more than a

vague "willingne.. to deal" on the part of the t.ower sit.e owner; Re. Malloy

Broadca.ting, 6 FCC Red 5843, 5846, para. 14 (Rev. Bd. 1991), the fact. that the

.ite owner could for••ee no probl.1ll in giving a lease does not. con.tit.ut.e

"rea.onabl. a ••uranc." where lease t..ras remain t.o be negot.iated, citing William

F. and Ann' K. W.llac., 49 FCC2d 1424, 1427 (Rev. Bd. 1974); Adlai I. St..v.n.on,

5 FCC Red 1588, 1589, par•• 6 (R.v. Bd. 1990), the fact. t.hat. t.he sit.e owner has

indic.ted that he will discuss t.h. possibility of a lease at sOllle future dat.. is

in.uffici.nt., cit.ing II Ca.ino Broadc.st.ing Corp., 12 FCC2d 25, 26 (Rev. Bd.

1968) •

A "willingn••s t.o n.gotiate" does not. const.it.ute "reasonable a.suranc•• "

liddon 4e Badio Bal....da. InC., 7 FCC Red 8629, n. 4 (Rev. Bd. 1992). Alt.hough

r.nt and oth.r det.il, ••y be n.got.i.t..d in t.he fut.ure, the b••ic teras of a

t.ower 1•••••ust. b. negotiat.d in order to po.s.s. "r.ason.ble assurance." Gre.t

LAke. Bro.dca.ting. Inc., 6 FCC Red 4331, 4332, par•• 11 (1991), citing National

Innovative Prograaming N.twork of the East. Coast, 2 FCC Red 5641, 5643, para. 11

(1987).

An applicant. is required t.o negot.iate wit.h t.he site owner in order to

po••••s "r.a.onabl. a ••ur.nc.... Dut.ch.s. COMunicat.ions Corp., 101 FCC2d 243,

253, para. 14 (Rev. Bd. 1985). Some basic negot.iat.ions bet.ween the applicant and

the .it. own.r Illu.t occur in order t.o const.it.ut.e "reasonable assurance." Cub.n­

Aa.rican Limit.ed, 2 FCC Red 3264, 3266, para. 13 (Rev. Bd. 1987), rev. denied,

5 FCC Red 3781, para. 2 (1990). Even if a site owner would "favorably consider"

u.. of hi. property and would at. a fut.ure dat.e co_ence "negotiations for

fin.lizing arrangement.s," t.his is insufficient.. Lee opt.ical and Associat.ed Cos.
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1987).

The March 2, 1994, let.ter frolll Mid-Ohio confirms that WII's December 1991 tower

400

~'----Jr-~~
T. elverton

ey. for Ohio Radio
Associat.es, Inc.

1155 15th St.., N.W., Suite
Wa.hington, D.C. 20005
Telephone: 202-659-3900
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Respectfully submitted,

Retire.ept and Pep.ion Fund Trust, 2 FCC Red 5480, 5486, para. 23 (Rev. ad.

aite arrang_ents did not. .eet cOllllDission require.ents. Therefore, a tower site

Accordingly, ba.ed on applicable Commi••ion precedent, the December 1991

lett.er fro. Mid-Ohio did not constitut.e "rea.onable assurance" of a tower .ite.

availability issue au.t be specified.

WHBREFORE, in view of the foregoing, ORA request.s that its supple.ent be

accepted and that the foregoing issue be specified against WII.

April 21, 1994

020979.00001
ORA.419



I
CARL B. FRY

BARRY A. WALLER

GEORGE R. MCCANN

ROBERT H. GRIFFIN. JR.

BRYAN L. JEFFRIES

OF COUNSEL:

DAVID M. BUDA

.Jlfrv & ~alltr QIO., ~.'.J\.
Attorneys and Counsellors at Law

35 E....ST LIVINGSTON AVENUE. COLUMBUS OHIO 43215·5762

TELEPHONE 614/228·2:100

FAX NO 6141228·6680

March 2, 1994

Charles W. Wilburn, Esq.
210 S. Court Street
Circleville, OB 43113

RE: Mid-Ohio Communications, Inc. / WBBY-FM / Lease of Assets

Dear Mr. Wilburn:

This correspondence is to advi.e you that all of the real
estate and personal property owned by Mid-Ohio C01DIIlunication., Inc.
or affiliated companies which was utilized in regard to the
broadcast operation of WBBY-PM has been sold to Spirit
CODIIlunications, Inc. As you are aware, it has been over two years
since the previous owner advised you that if you were awarded the
construction permit for the frequency that the previous owner would
be willing to negotiate with you regarding the possible lea.e of
the real estate and/or personal property previously involved with
the operation of the station. The previous owner has never been
advised by you or anyone that a new constructive permit has been
issued in regard to the frequency, and the real estate and personal
property has now been sold. I all unaware of the new owner' a intent
in regard to the real e.tate or the personal property and if you;
wish to discuss the matter with the new owner, pleaae contact Mr:
John Shumate, Spirit Communicationa, Inc., 114 Dorchester Square,
Westerville, Ohio 43081.

Since the real estate and personal property are no longer
available for lease by Mid-Ohio Ca.aunications, Inc., or affiliated
companies, you need to make appropriate arrangements as you deem
necessary or as may be legally required in regard to your
Application filed with the FCC. If you have any questions
regarding this correspondence, please feel free to contact me.

lIt



CBRTIrICATI or SIaYICE

I, s~.ph.n T. Y.lv.~on, an a~~orn.y in ~he law fira of McHair & Sanford,

P.A., do h.r.by cer~ify ~ha~ on ~hia 21a~ day of April, 1994, I have cauaed ~o

be hand d.livered or ..iled, u.s ••ail, pos~age prepaid, a copy of ~he foregoing

"supple••n~ ~o Second Mo~ion ~o Enlarge ~he Isaues Agains~ WII" to the following:

Jo••ph A. Marino, Chairman*
Review Board
Fed.ral Co..unications Commission
JlOOII 211
2000 L stree~, N.W.
Wa.hington, D.C. 20554

J.... Shook, E.quire
...ring Branch
Fed.ral ooa.unications Co.-ission
JlOOII 7212
2025 M stree~, N.W.
Wa.hington, D.C. 20554

~hur V. Belenduik, E.quire
"ithwick & Belenduik, P.C.
1990 M street, N.W.
Sui~e 510
Wa.hin9ton, D.C. 20036
Counsel for David A. Ringer

J .... A. Koern.r, B.quire
Baraff, Koerner, Olend.r & Hochberg, P.C.
5335 Wi.consin Avenue, N.W.
Sui~e 300
Wa.hin~on, D.C. 20015-2003
Counsel for Asr Broadcasting Corp.

Brie S. Kravetz, E.quire
Brown, rinn & Hiet.rt, Chartered
1920 H S~reet, N.W.
Sui~e 660
Wa.hington, D.C. 20036
Counsel for Wilburn Industries, Inc.

Dan J. Alpe~, Bsquire
Law office of Dan J. Alper~

1250 Connecticut Avenu., N.W.
Washington, D.C. 20036
Counsel for Shellee F. Davis

S

*Hand Delivery


